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In the Matter of KLJ LAV LIBRARY
U S. DEPARTMENT eF LABCR
V. Case No. 84-JTP-10

ILLINO S M GRANT COUNCIL .

| NTERLOCUTORY ORDER GRANTI NG I LLINO'S M GRANT E-ALJ-000317
COUNCI L' S REQUEST FOR DI SCOVERY AND DENYI NG THE
DEPARTVENT OF LABOR S NOTI ON FOR A PROTECTI VE ORDER

~ This order follows ny order of June 13, 1984 in which 1
deni ed the Department oflLabor's (hereinafter referred to asthe
DepartnEnt%,cIa|n1of privilege from disclosure of the docunents
and depositions requested by the Illinois Mgrant Council (here-
inafter referred to as Jhm? and requested the Departnent to
reassert the Pr|V||ege in the proper manner. The Departnent in
a response dated June 25, 1984, attenpted to renew its notion for
a protective order on the basis of the deliberative process privilege
and submtted the affadivit of Patrick 3. o0'keefe, Deputy Assi stant
Secretary, Enployment and Training Adm nistration, delineating
its claim of nondisclosure.

In a response dated July 2, 1984 IMC alleged that the
Department had failed to Progerly_assert the deliberative
process privilege and that the privilege was not applicable and
did not protect from disclosure the requested documents and
depositions. | find after further consideration that the
del i berative process privilege has not been properly asserted ,
by the Departnent and therefore IMCis entitled to discovery as
outlined bel ow

As stated in ny decision of June 13, 1984 to consider an
agency's claimof privilege fromdisclosure of requested discovery
materials there nmust be a formal claimof privilege |odged by
the head of the departnment which has control over the matter
United States v. Reynolds, 345 U.S. 1, 7-8 (1953). There nust
be a precise statement of the precise and certain reasons for
preserving confidentiality and why the public interest woul d be
adversely affected by disclosure, United States v. 0'Neill, 619
F. 2d 222, 226 (3rd Gr. 1980) and there nust be a specific .
desi gnation and description of each document claimed to be privileged.
Resident Advisory Board et al. w. ., 97 FRD.749,

(E.D. Pa. . e Department has failed to follow the
specific mandates of ny June 13, 1984 order. Patrick J. o'Keefe
Is not the head of the Department and therefore his affadivit
will not suffice. The Department has failed to articul ate precise
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reasons why the public interest woul d be affected adversly by

di scl osure. Morewer, the Department has failed to provide a
specific designation and description of the documents and the

panel menber's testinmony claimed to be privileged with sufficient
detail to allow a reasoned determnation as to the legitinmacy of
the claimed privilege. In fact, the Departnent did not even
address the documents that | MC requested in its discovery requests
dated February 7, 1984 and May 9, 1984. Insofar as the depositions
of the panel menber''s requested by IMC the Departnents concl usory
allegations that it is privileged is not sufficient.

Specificity of descriptionis neqessar% to enable the
Court to comply With its duty of insuring that the privilege

IS invoked as narrowy as possible consistent with 1ts objections,
Resi dent Advi sory Board v. Rizzo, supra. at 753. The privilege is
desrgned to_protect onlﬁ Prege0|3|onal and deliberative communi ca-
tions. National Labor Relations Board v. Sears, Roebuck & Co.

421 U . S. 7132, 15T (1975). The privilege rests on the polrcy of
protecting *advisory opinions, recommendations and deliberations
conprising part of a process by which governnental decisions and
policies are fornulated." Coastal States Gas Corp. v. Departnent
of Eneray, 617 F. 2d 854, 866 (D.C. Cr 1980?. To test whether
disclosure of a docunent is likely to adversly affect the purposes
of the privilege, courts ask thensel ves whether the docunent 1s
so candid or personal in nature that public disclosure is |ikely
in the future to stifle honest and frank communication wthin

t he agency and whether the docunent is deliberative in nature,

wei ghing the pros and cons of agency adoption of one viewoint

or another. Coastal States Gas Corp. v. DCE, supra. at -866.
Vague assertions that proposed testimony and quesirons probe

the Department's consulative process and the give-and-take

of the Department's decision making process is an insufficient
basis for an assertion of privilege. Thus, | find that the
Department has failed to properly 1nvoke the privilege and
therefore deny its request for a protective order

Moreover, even if | had found that the Department had net the
?roPer procedural requirenments for invoking the privilege it appears
hat in this instance the privilege would not apply. In order to
determ ne whether the Department% claim that specific documents
and testimony by Department officials on the grant selection process
I s nondi scwerabl e an understanding of the selection process by the
Departnent is crucial. The initial step of the 8rant sel ection
rocess as published in 48 Fed. Reg. 23932 (1983) requires the
partnment to set up conpetitive review panels of three menbers to
rate individual grant applications in order to determne if the
Pllcant meets the criteria of Section 402 (c)(l). 48 F. R 23936
| owi ng the review and scoring of the applicants the Panel
air prepares a panel report lrsting the scores and comments of
the panel nenbers concerning their ratings. (AF-Tab E, Chapt. 1cC)_1l/

a
o
Ch

— 1/ AIT references to the Admnistrative File shall be
designated by the letters ar
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Upon conpletion of this process the Panel Chair forwards the
scores to the Gant O ficer who establishes a canpetitive range.
At the sane time the Program and Contracting Ofices through
desk review score %Qpllcants based on past perfornmance. (AF-Tab
E, Chapt. 1c) The G ant Oficer then compiles the review panel
scores Wi th past performance ratings of the applicants to
determ ne which applicant's will be selected as potenti al

grant ee%

IMCin its challenge based on non-selection for participation
submtted discovery requests which in general asked for the score
sheets of the review panel , qualifications of the review panel
the procedures followed by the review panel and the Gant O ficer
in rating grant awards, specific materials considered by the
review panel and the Gant Ofice, the instructions and regul ations
fol | owed by the review panel and the Gant Oficer and information
reflecting on the past performance of the applicants as m grant
and season farmworker youth and adult sponsors. |MC also noticed
depositions of the three panel menbers for guestlons on: facts
and factors that led to their decisions; undue influence, prejudice
or bias; their know edge and understanding of the Solicitation for
grant applications and know edge of mgrant and seasonal farmorker
{guth programs; and, the operation and functions of the panel. The

epartment has claimed that this information is protected from
di sclosure under the deliberative process privilege.

Wth the definitations and limtations of the deliberative
process privilege as stated earlier in mnd | wll address what
woul d have been the privilege's substantative application to each
of IMC's discovery requests 1f it had been properly invoked.

| find that the privilege if properly invoked woul d not apply

to bar the proposed depositions of the panel nmenbers. The panel"s
function did not involve the fornul ation of pollcy or |egal
considerations.  Furthermore, the Departnent's allegation that the

anel eval uations are predecisional i n nature because t he G ant

ficer makes the final decision is totally unsupﬁorted by an
evidence. The regul ations specifically nandate that the pane
menbers eval uate and nunerically rank the appllcants. . The
Gant Officer mustaccept and does not have the authority to _
undertake a review of the panel scores for the purpose of re-scoring
the applicants. Thus, the panel's decision is a final decision
and by definition does not fall within the deliberative process
privilege. 1f an action has the practical effect of disposing of a
matter and is accanpanied by a witten explanation, that explanation
constitutes a final opinion for purposes of the Freedom of I|nfornmation
Act and must be disclosed. NRLB v. Sears, supra. _2/ Moreover,

~ 2/ Exenption 5 of the Freedom of Information Act nerely
codifies the common |aw deliberative process Srivilegee Feder al
Open _Market Committee v, Merrill, 443 U S. 340, 353 (1979);
Schlefer v, U S., 302 F.2d 233 (p.C. Cr. 1983).
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the disclosure of the criteria the panel nenbers used in evaluating
the applicants and the nenbers thought processes in applﬁjng t hat
criteria wll not inhibit the free exchange of views wthin the
Department because the Departnment's own purpose in eval uating

and rating the applicants was to obviate the need for further
inter-agency deliberation on the matter. See, NRLB v. Sears, supra.
at 161. Thus, the very purpose of the privilege {0 profect the

gi ve-and-take of agency deliberation is-not present in this
Instance and therefore | find that | MC could depose the panel
menbers as requested even if the Department had conplied with the
procedural requirenments for invoking the privilege.

_ _LastIK, because | have found that the deliberative process
privilege has not been invoked in this instance, 1Mc's first set of
interrogatories and requests for production which | granted and
denied in part in ny order of May 9, 1904 on the ground that the
rivilege applied mustbereconsidered. At the outset, it should
e noted that ny order of May 9th as to disclosure of documents
relating to past performance still stands and thus the discovery
requests of February 7, 1984 nunbered 3, 4, 5, 6, and 15 the
Department need not” submit any response. Insofar as IMC's
second set of interrogatories, dated May 9,1984 which relate
solely to past performance | likewise find that the Departnment
need not respond. The Soliciation for Grant Applications clearly
states that prior performance, either in a current youth program
or in acurrent 303 programw || be consideration in funding.
Thus, 1Mc's allegation that if each agpllcant96youth per formance
had been utilized that it would have been sel ected does not
Bresent an issue because the regulations do not differentiate
etween youth and adult progranms but instead [ooks to current
programs. Al of the remaining dlscover¥Erequests Propounded by
IMC on February 7, 1984 | now order the Department to produce
except for those itens it has already provided to I MC

Al'l docunents ordered to be produced herein shall be produced
not later than July 20, 1984, andtranscripts of all depositions
aut hori zed herein shall be filed not |ater than August 20, 1984,
unl ess those periods are extended for good cause shown.
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